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Alabama Department of Enwlranmental Management

adam.alabama.gov
1400 Coliseum Blvd. 36110-2059  + Post Office Boe 301463

Montgomety, Alabrama 36130-1463

_ {334} TFV-FFOD
APR -5 2010 - R {334} 271-7950

Duncan Blair
4505 Sicard Hollow Koad
Birmingham, Alabaena 35242

RE: Cotswold Developtinent LTD
MNPDES Hegistration No. ALRIGIMN30
Cotawold Subdivision
Jefferaon County (073)

Near wir. Blair,

The Alabama Depattment of Environmental Managemnent (ADEM) has made a fmal decsion o enler
inlo & Special Crder by Consenl with Cotswold Development LTD it order o resalve alleged vinlations
af the Alabaimma Water Pollittion Control Act and its allendant regulations. The proposed consent
order was made available for public review and comment for a penod of 30 days beginning on
January 28, 2010. The Departmenl’s responses to the public commenls received follow below,

you commented hal *ADEM should not enter it this or any other consent erder with (otsweld. The
severity and flagrancy of Cotswold's actions, coupled with ADEM's administrative ineffectiveness,
requires Lhat ADEM seek judicial relisf to enforce the state's waler quality laws. For ADEM Lo do
anything iess, under the current circumstances, would be an abnegotion of its stalutory obligations.”
The purpose of issuing the Urder is to cnisire that the operator correets all deficiencies and pedorms
remeddiation of identificd impacts 19 the extent practicable and t0 achieve compliance with the
requircments of the Alabama Water Pollulion Contral Act and ADEM Admin. Cade Ch. 335-6-14. The
Diepartment will follow up on 1his enfarcement action and can initiate additional enlorcernent if
necessary, o clfect complinnee with applicable regulatory requirements,

You stated that “in the alternative, the proposcd arder should requine Cotswald to pay a fine of
$250,000.7 The present Order contains specific findings of faet that the ADEM relied upen in
determinitig the alleged violalions and the amount of ¢ivil penalty, in accordance with Ala. Cade 22-
228-5{18)a. In addition, the Uepartment has congidered the factors ennumerated in Ala. Code 22-224-
5{18)c. in determining the penalty amount.  As a result the Tepariment has concluded that the
negotinted clvil penally amount is appropriste.

After reviewing your comments on Lhe draft Order, the Depariment has determined that no changes
to Lhe draft Order arc necessary. Enclosed is a copy of the final Order. Procedures far appeal of this
actinn can be found in ADEM Admin, Code r. 3352 1- 04 which can be found on ADEM’s website at
www.adem.alabama gov Flease note that Ala. Code §22-22A-5 allows thirty days alter the effective
tlate of the Order for an appeal to be made:,

If you have any gquestivns regarding this matter, please contact Heather Gnllin at (334] 394-4321
Sincerely,

£ Mefrtes

James E. Mclndoe, Chief
Water Division

JEM Sl File: RTC 34623
Enclomure: Copy ol Final Chrder

Cio Heather Griffin, ADEM
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Alabama Department of Environtnental Management

adam.alabama.gow
1400 Coliseurn Bhvd, 36110-2059 * Post Othce Agx 301463

Montgomerny, Alabama 36130-1463
[334) 271-7700

APR -5 2010 FAK |234) 371-7050

CERTIFIED MAIL # 91 7108 21323 3936 5739 10453

Ingram Tynes

Cotawald Development, Lid.

820 Shartes Creek Parkeway, Suite 23300
Birmingham, AL 352049

RE: Final Consent Orider
NPDES Registration No. ALR16D930
Cotawald Subdivision
Jefferson County {073)

Dear Mr. Tynes:

Pleaze hnd the enclosed Special Order by Consent Order which requires you to lake
certain actions in regard to alleged violations of the Alabama Water Pollution Comitrol
Act. This Consent Order has been issued with the consent of Cotswold Development,
Ltd.

The dralt order was made available for public review for a period of 30 days beginning
on January 28, 2010, Public commetits were received. Response to the comments
received is attached for your reference.

The enclosed 3pecial Order by Consent is effective immediately. Please note that the
assessed civil penailty is due in full within 45 days.

Should you have any questions concerning this matter, please contact Heather Griffin
at [334) 394-4321.

Sincerely,

EME Lotune

James B, Melndoe, Chief
Water Division

JEM/jk File: ECO/ 34623
Enclosure: Copy of Final Consent Order

cc: Olivia FRowell, ADEM
Vernon H. Crockett, ADEM
Jennfier Klepac, ADEM
Ieather Griffin, ADEM
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ALABAMA DEPARTMENT OF
ENVIRGNMENTAL MANAGEMENT

IN TIIE MATTER OF

COTEWALD DEVELOPMENT LTD
COTIWALD SUBDIVISION
BIRMINGHAM, T185, R1W, 518
JEFFERSON COUNTY, ALABAMA
EXPIRED NPDES ALR16D930

CONSENT ORDER 10-094-CWP

S e e et e et o — —"

FREAMBLE

This Special Order by Consent is made and entered into by the Alabama Departrment of
Environmental Management [hereinafter “Department” or *ADEM”), and Cotswald Development
Ltd. (hereinafter “Cperator”) pursuant to the provisions of the Alabama Environmental
Management Act, Ala. Code 5§ 22-22A-1 to 22-22A-16 (2006 Rplc. Vol}, the Alabama Waler
Pollution Control Act (hereinafter "AWPCA™, Ala. Code 8§ 22-23-1 1o 22-33-14 (2006 Rplc. Vol.)
and the regulations promulgated pursuant thereto, and § 402 of the Federal Water Pollution
Control Act, 33 U.5.C. § 1342,

STIPUILATIONS

1. The Operator is an Alabama Limited Liability Partnership conatructing the
resideritial subdivision Cotswald Subdivision (hereinafter “Facility”} located in T18, R1W, 518,
Sicard Hollow Road in Birmingham, Jefferson County, Alabama.  Sediment and other pollutants
in stormwater runolf from the Facility have the potential to discharge and for have discharged to
Coal Branch, and an unnamed tributary to Little Cahabs River, waters of the State, classified for
Fizh fa Wildlife, and Public Water Supply.

2.  The Department is a duly conatituted department _m“ the State of J;’!.labmna pursuant
to Ala. Code 58 22-22A-1 to 22-22A-16 (2006 Rple. Vol.).

3. Pursuant to Ala. Code § 23-22A-4(n) (2006 Rple. Vol), the Department is the state
agency responsible for the promulgation and eﬁfumement of water pollution control regulations in

accordance with the Federal Water Pollution Control Act, 33 U.B.C. §§ 1251 10 1387. In aeddition,
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the Departmenl is authorized o administer and enforce the provisions of the Alabama Water
Poltutlen Control Act, Ala. Code §§ 22-22-1 through 22-224-168 (2006 Rple. Vol).
4. The following acronyms are used in this Order und, when used, shall have the

meaning of the name or title referenced below,

EMPs Best Management Practices

CBMFPP Construction Best Management Praclices Plan

NOR Notlce of Registration

N Notice of Violation

NFDES Natlonal Pollulant Discharge Elimination Systein
Qcp ADEM-recognized Qualificd Credentialed Professionaol
Wl Nephelometric Turbldily Unils

uT Unnamed Tributary

A, Pursuant to ADEM Admin. Code rs. 335-6-12-.05(1) and 335-8-12-.11(1], the
Operator 1 required Lo submit to the Department an NOR in order {o reglster for and oblain
NPDES coverage prior to commencing and /or continulng regulated disturbance activities.

& ADEM Admin. Code v. 335-6-12-.21(1), provides that “{clommencement and for
continuation of NPFOES construction activity is prohibited after March 1, 2833, or the eileciive
date of this Chapter, whichever date occurs later, unless effective BMPs are jmplemented and
mainiained in accordance with a CBMPP prepared/certtfied by a QCP as adequate to meet the
requirements of this Chapter and applicable requirements of ADEM Administrative Code Diviston
335-6. The CBMPP and any BMPs shall meet or exceed {wlowing the technieal stundards and
guidelines: {a) The Alabama Handbock: and &) In accordance with the requirernents of this
Chapter.”

7. The Department Inspected ihe Facility on August 11, 2009, and documented that
the Operator had not properly implemented and maintained effecttve BMPs meeting reguired
standards resulting in discharges of sediment and other pollutants in stormwater runoff to Conal
Bran(.:h and a UT to Litte Cahaba River, which is a viclation of ADEM Admin. Code r. 335-8-12-
2101,

8. The Operator also viclated ADEM Admin. Code r. 335-6-8-.03(1), by allowing the

unpermilied release of sedlment tao g UT to Little Cahaba River,
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9. On September 15, 2009, a NOV was sent 1o the Operator by the Department as a
resull of the August 11, 2009, inspectionn. The NOV notified the Operator of deficiencies
documented at the Facllity, and requested the Qperator to submit to the Department certification
by a QCP that all defleiencies at the Facility had been correcled within fifteen days of receipl of
the NOV,

10.  The Operator nelther admils nor denies the Department's atlegatlons regurding this
matter but consenta to abide by the terms of the lollowing Consent Crder and o pay the civil
penally assessed herein.

11. The Department bas agreed to the terms of thls Consent Order in an effort to resolve
the viotations cited herein without the unwarranted expenditure of State resources in further
prosecuting the above alleged viclatioms. The Department has determined that the terms
contemplated in this Consent Order are in the best interests of the citfzens of Alabama.

CONTENTIONS

12. Pursuant to Ala, Code § 22-22A-5(18)c. (2006 Rplc. Volb), In determining the amonol
of any penally, the Department mnst give consideration to the scriousness of the violations,
Inclnding any frreparable harm to the environment and any ihreal to the health or safety of the
public; the standard of care manifested by such person; (he cconomic benefit which delayed
compliance may confer upon such person; the nature, extent and degree of success of such
person's efforts to minimize or mitigate the effects of such violations upon the environment; such
per=on's history of previous vlolatlons; and the abilily of such person to pay such penaity. Any
civil penalty assessed pursuant te this autherity shall not be less than $100.00 or exceed
$25.000.00 for each viplation, provided however, that the tetal penaity assessed In an order
lssued by the Department shall not execed $250.000.00, Each day such violation continues shall
conetitute a separate violalion. In amfving at this clvil penalty, the Department has eonsidered
the following:

A, SERIQUSNESS OF THE VIOLATIGNS: Th.e Depariment noted two violatons of ADEM
Admin. Code chap, 335-6 and the AWPCA. Considerlng the general nature of each violation, the

magnitude and duration of each non-complant discharge, their elfecls, if any. on impalred
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waters, and any available evidence of irreparable harm to the environment or threat to the publie,
the Department determined the base penaity to be $10,000.00.

BE. THE STANDARD OF CARE: In consideralion of .this laclor, the Department noted
that the standard of care taken by the (.Jperatnr was not commensurale with the appheable
regulatory requirements. However, the Department belleves the base penalty noted ahove is
gufliclent to address Lhis faclor,

C. ECONOMIC BENEFIT WHICH DELAYED COMPLIANCE MAY IIAVE CONFERREL:
The Operator avoided certain costs associaied with proper implementation and maintenance of
BMPs, inspections, and recordkeeping, however, the magnitude of these cost savings and
resulting economic benefit, If any, is unknown.

N, EFFORTS TO MINIMIZE OR MITIGATE TIIE EFFECTS OF TIE VICLATIONS UTON
THE ENVIRONMENT: The Department 1s unaware of any efforts by the Operater te minimize or
mitigate the effects of the viglations upon the environment.

E. HISTORY OF PREVIOUS VIOLATIONS: In conslderation of the Operator's hisiory of
previous viclationa, the Department enhanced the penalty by an additional $5,000.00

B, THE ABILITY ‘IO PAY: The Operator has not alleged an inability to pay the ciwil
penalty.

3. OTHER FACTORS: This Speclal Order by Consent is a negotlated aciilement and,
therefore, the Department has compromised the amount of the penalty the Department belfeves
Is warraniled in this malter in the spirlt of cooperation and desire to resolve this matter amicably,
without incurring the vawarranied expense of Htigation.

I1. The civil penalty la summarized in Allachment .

ORDER

Therefore, the Operator, along with the Department, desireas {0 resolve and settle the
compliance issues cited above. The Department has carefully consldered the facta avallable to
the Department and has considered the six penalty factors enumerated ln Ala. Code § 22-22A-
B(18)c. (2006 Rple. Vol), as well as the need for timely and effective enforcement, and the_

Department belleves that the following condlilons are appropriate to address the violations
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alleged hercin,  Therclore, the Department and the Operator agree to enter inta this Consent
Order with the lollowing terms and conditionsa:

A, The Operator agrees to pay to the Depariment a civil penzlty in the amount of
$10,000.00 in settlement of the violatlons alleged herein within lorty-five days from the effective
date of tlis Consent Order. Failure to pay the civl] penalty within forty-five days f[rom the
effective date may result In the Departmenl's filing a civil actlon in the Clreult Court of

Monlgomery County to rocover Lthe civil penalty.

B. The Operator agrees that all penalifes due pursuant to this Consent Order shall be
made payable o the Alabama Departiment of Environmental Management by certiffed or cashier's
check and shall be rermilted o

Offlee of General Counuel

Alabama Depariment of Environmental Management
PO Box 301463

Montgomery, Alabama 36130-1463

C.  The Operator agrees to take immedlate action to prevent, to the maximmun extent
practicable, sediment and olher pollutants in stormwater leaving the Faclllty and prevent
noncompliant and/er unpermitted discharges of pollutanis to waters of the State,

D,  The Operator agreea that, within five days of the effective date of this Consent Order,
the Operator shall have a QCP perform a comprehensive lnspeclion of he Facility, offzite
conveyances, and affected State waters.

E. The Operator agrees thal, within ten days of the effective date of thls Consent Crder,
the Operator shall submit to the Department a CBMPP, prepared/cerlilied by a QCP, detailing
eftective EMP= thal meet or exceed the technical standards oullined in ADEM Admin, Code chap.
335-6-12 and the Alabama Handbook.

F. That, wilhin thirly days of the effective date of this Order, the Cperalor shall Fully
implement. effective BMPs, designed by a QCP, that meet or exceed lhe technical standards
outlined in the Alabama Handhook, the site CBMPF plan, and ADEM Admin, Code chap. 335-6-

12, and correct all deficlencies at the Facility and offsfie conveyances, inchiding sedliment

removal or remedlation.
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tz.  The Operator agrees Lhat, within seven days of he completion of the actlvitles
required in F above, the Operator shall subimit to the Department a certiffcation sigred by the
QCP statlng that cffective BMPs meet or exceed the technical standards outlined in the Alabama
Handbook, the sile CEMPP plan, ADEM Admin. Code chap. 335-6-12 have been implemented, all
deficlencies have been corrected, and full compliance with the requirements of ADEM Admin
Code chap, 335-6-12 has becn achieved at the Facility, offsile conveyances, and affected State
waters.

H. The Operator agrees that, after the effeclive date of this Consent Order, It shall pay
stipulated penalties for each day il fzils Lo meel any of the milestone dates or to salisfy any of the
requirements set forth in or established by paragraphs A, C, D, E, F, and G conlained herein or

any other regquirement date, cxeept for Force Mojure acts as hereinafter defined, shail be as

follows:
Perind of Noncompliance | Penalty per Day per Violation
1t po 30tk day $100
31n tp girh day 5200
After 60 days 5300 |

Il the Operalor lails to meet any milestone or any assigned date for a period of nincty days afler
any required date described n paragraphs A, C, D, E, F, and G then the Department reserves the
rlght te flle a new actlon against the Operator.

L The Departinent and the Operator [hereinafter coltectively "the Partles”) agree that
the cumulatlve stipulated penallics deserbed in Parpgraph H above shall under neo
circumstances exceed $12,000.00. Onee stipulated penaltles of $12,000.00 are dne to the
Department and wviolatlons continue (o cccur, then the Department shall be free to issue
addilional orders or to file suit against the Qperator in the Circult Court of Mentgomery County
or in another court of competent junsdiction to enforee compliance of thls Consent Order.

J.  The Operalor agrees {o submit payment of stipulated penaltles, as described in

Paragraph K, to the Department ao that they are recelved by the Department no later than thirty



Page 7 uf 9

days following the complelion of Lhe milestone or requitement. Notification tc; Lite Operalor by the
Repartment of the assessirent of any stipulated penaliy 15 not reguired,

K. The Partles agree that Lhis Conzent Order shall apply to and be binding upen both
parlies, lheir directors, offlcers, and all persons or cotilles acling under or for them. Each
slgnatory to this Consent Order cerlifles Lhat he or she is fuzity authorized by the party he or she
represenls Lo enter Inio the terms and condltions of this Conzent Order, to execute the Consent
Order on behalf of the party represented, and to legally bind such party.

L. The Parties agree that, sublect to the lecms of Lhese presents and subject to
provisions otherwise provided by statnte, this Consent Order is imtended to operate as a fuill
resolution of the viclationz which are cited in this Consent Order.

M. The Operator agrees ihat the Operalor is nol rc]iu;re:d from any liahility if the
Operator fails to comply with any provision of this Consent Order.

N.  For purposes of this Conszent Order only, the Operator agress that the Department
may properly bring an action to compel compliance with the terma and conditions contained
herein in the Cleeuit Court of Montgomery County. The Operator also agrees that in any action
brought by the Depariment to compel compliance with the terms of .thls Agreement, the Operator
shall be limited to the defenses of Force Majeure, compliance with thia Agreement and physteal
impoasatbility. A Force Mafevre is deflned as any event arlalng from causes thal are not
[oreseeable and are beyond the reasonable control of the Operator, Including the Operator’s
contractors and consultants, which could not be overcome by due diligence (l.e., causzes which
could have been owercome or avolded by the exercise of due diligence will not be considered to
have been beyond the reasonable control of T.hv;‘: Operator) and which delays or prevents
performance by a date required by the Consent Order. Evenis such as unanticipated or
increased costs of performance, changed economic clrcumsatances, normal precipliation everts, or
faiture to obtaln federal, state, or local permits shall not constitute f‘;bF'CE Majeure. Any request
for a modification of a deadline must be accompanied by the reasons (including documeniaiion)
for each extension and the proposed extenslon tlme. This infermation shall be submitted to the

Department a minimum of ten working days prlor to the original antlcipated completion date. If
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the Department, after review of the extension request, finds the work was delayed because of
conditions beyond the control and wilthoui the fzult of the Operator, the Department may cxbened
the lirme a= jusiified by the clreumstances. The Deparlment may also grant any other additional
Lime exlension as justified by the circumstances, but ithe Department is ant obligated to do =o.

0.  The Departinent and the Operator agree that the sole purpose of this Consent Order
Is to reaclve and dispose of all allegations and contentlons stated hercin coneerning the lactual
circumstances referenced herein. Should additienal facts and cireumslances be discovered in the
future concerning the Faellity which would constitute possible violations not addreésed n this
Conzent Ovder, then such future violallons may be addressed in Orders as may be issued by the
Director, litigation initialed by the Department, or such other enforcement aclion as may be
appropriate. and the Opceralor shall net obfect to such future Orders, ltigation or cnforcement
actlon based con the Issuance of this Consent Order if future orders, litigatlon or other
enforcement action address new matters not raised in this Consenl Order.

P.  The Department and Lhe Operator agree that this Consent Order shall be considered
final and effective immediately upon signature of all partics. This Conzent Order shall not he
appealable, and the Operator does hereby waive any hearing on the terms and conditiona of
SdIne. .

3. The Department and the Operator agree that this Consent Order shall not affect the
Operator's cbligation to comply with any Federal, State, or local laws or regulatlons.

R.  The Department and the Operator agres that final approval and entry inio this
Consent Order are subject to the requirements that the Department give notice of proposed
penally Orders lo ibhe public, and that the public have at least thlrty days within which to
comment on the Consent Order.

3. The Department and the Operator agree that, should any provision of this Consent
Order be declared by a court of competent jurisdiction or the Envircnmental Management
Commission (o be inconsistent with Federal or State law and therefore unenforceable, the

remaining provisions herein shatl remain in full foree and effect,
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T. The Department and the Operator agree that any modifications of this Consent
Order must be agreed te In writing and signed by both parties.

U. The Department and the Operator agree that, except as otherwlse set forth herein.
this Consent Order is not and shall not be Interpreted to be a permit or modification of an
existing permit under Federsl, State or local law, and shall not be constred to walve or relicve

lhe Operator of the Operator's obligations to cornply in the future with any permit,

Executed in duplicale with each part being an original.

DEVE NVIR AGEMENT
%‘.?l'l.gé“‘“gf’ oA PR An T (D - TS ENVIRONMENTAL MAN
- / o
d Representatlve} John P. Hagéod
Dlrector
Tngarawa Py Tyneg Date Slgned: Pﬂ?t’ AT LOIO

(Print Name of Authorlzed Reprosentative)

ﬂ't-n.rﬂg.;ﬂ Mawmboi of S}cp[j-ﬁﬁ Mawager L"..C,

Title

Date Slgned: Tﬂhm‘? (5, 200D



Attachment 1

Penalty Calculation Worksheet

Serlousness of | History of
Violation* %‘;’i::f:ﬂ':{ Violation & StaE::::i of Previous
Hase Penalty* Viclations*
ADEM Admin, Code 1. 3533-6-12-
21(1); Failure to implement and 1 55,000,000 $2.500.00
malntain ellective BMPs,
ADEM Admin. Code r. 335-5-6-,03(1);
Unpermitted release of sediment to a 1 $5,000.00 F2.500.00
LIT to Little Cabhaba River,
Totals: 2 $10,000.00 $5000.00
Economic Benefit; Unknows
Mitigating Factors: none
Abflity to Pay: il
Other Factors {$5000.00)

Civil Penalty: $10,000.00




